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SUPREME COURT OF APPEALS OP VIRGINIA. 

WYTHEVILLE. 

Goodell's Ex'ors v. Gibboks, for, etc.* 

(July 11, 1895.) 

1. Practice at Common Law — Continuance — special jury. Motions for continu- 

ance and also for a special jury are alike addressed to the sound discretion of 
the court, and its judgment will not be reviewed, unless it plainly appears 
that the discretion has been improperly exercised. 

2. Evidence — Competency of witness — Sections 3346 and 3848 of the Code. Sections 

3346 and 3348 of the Code, relating to the competency of witnesses, were not 
designed to impose disqualifications on the competency of witnesses to testify, 
which did not previously exist They were intended to remove incompetency 
in certain cases, and not to create it in any case. 

3. Statute or Limitations — Burden of proof. Upon the trial of an issue joined 

on the plea of the statute of limitations, the burden of proof is on the de- 
fendant to show that the cause of action did not accrue within the statutory 
period. 

Writ of error to a judgment of the Circuit Court of Smyth county, 
pronounced March 29, 1894, in action of assumpsit wherein the de- 
fendant in error was the plaintiff, and the plaintiffs in error were the 
defendants. Affirmed. 

The opinion states the case. 

White & Buchanan, for the plaintiffs in error. 

A. M. Dickenson and A. G. and W.. C. Pendleton, for the defend- 
ants in error. 

Keith, P., delivered the opinion of the court. 

This was an action of trespass on the case in assumpsit, brought by 
C. M. Gibbons for the benefit of Mary E. Eloeber, plaintiff, against 
the executors of Goodell to recover $469.18, for the price of a certain 
bill of lumber sold to the defendants' testator in his lifetime. The 
plaintiffs in error, who were the defendants in the court below, in the 
petition of appeal to this court, set out several grounds of error which 
will be briefly noticed. 

First — That the defendants moved the court to continue the case 
until a succeeding term on account of the absence of a Miss Boothe, 

• Reported by M. F. Burks, State Reporter. 
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who had testified at a former trial, but who had removed from the 
Commonwealth, the defendants stating that they believed that her 
presence could be secured if the continuance should be granted. It 
appears that her deposition had been taken in anticipation of her re- 
moval from the State, and the court refused to continue the case on 
account of her absence. Motions for continuance are addressed to the 
discretion of the court, and its judgment will not be reviewed unless 
it plainly appears that that discretion was improperly exercised. From 
the facts stated in the bill of exceptions, we do not see that the Circuit 
Court committed any error in this respect. 

The next error assigned is to the refusal of the court to allow a 
special jury at the instance of the plaintiffs in error. 

It seems that this request was not made until the motion for a con- 
tinuance had been overruled, which suggests the idea that it was in- 
tended as a substitute for that motion. However that may be, this, 
too, is a matter addressed to the discretion of the Circuit Court, and 
while there may be circumstances under which a refusal to grant it 
would constitute reversible error, none such appear in this record. 
The regular jurors were sworn upon their voir dire, and a jury free 
from all exception was secured. 

Another error assigned is to the ruling of the court in permitting G. 
S. Smith, who, as agent for the plaintiff, sold and delivered the lumber 
to the testator of the plaintiffs in error, to testify as a witness on behalf 
of the defendants in error. 

Our statute, found in sections 3346 and 3348 of the Code, was never 
designed to impose any qualification upon the competency of witnesses 
to testify, which did not theretofore exist. It was intended to remove 
incompetency in certain cases, and not to create it in any case. See 
Reynold's Ex'or v. Galloway's Ex'or, 31 Gratt. 436. Under the 
circumstances of this case G. S. Smith would have been a competent 
witness at common law, and the Circuit Court, therefore, did not err in 
overruling this objection. 

The fourth and last assignment of error presents a question of more 
difficulty and interest than those which we have considered. 

The suit was brought to the first Monday in August, 1889, and the 
account filed with the declaration bears date in 1884, without desig- 
nating the day or the month of that year. From the account, it ap- 
pears that in the year 1884 about 18,000 feet, or rather more than 
one-half, of the lumber sued for was sold and delivered to the testator 
of the defendants. The pleas were non-assumpsit and non-assumpsit in 
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five years. The account was proved, but the proof is silent as to the 
exact date of the delivery of the lumber in the year 1884. The jury 
found a verdict for the defendant in error for the whole amount of her 
demand, and the plaintiffs in error moved for a new trial upon the 
ground that there was no proof that the cause of action arose as to the 
18,000 feet of lumber within five years next preceding the institution 
of the suit. 

This brings us to the consideration of a proposition which, it is be- 
lieved, has not been decided in this court: Upon whom does the burden 
of proof rest on the plea of the statute of limitations ? 

In Wilkinson v. Holhway, 7 Leigh, at page 288, Judge Carr, re- 
ferring to the statute of limitations, says: "It behooves the pleader of 
the statute to make out a case to which it clearly applies." This was, 
perhaps, an obiter dictum; but a dictum from a source so distinguished 
is entitled to great consideration at our hands. In Lewis v. Mason, 84 
Va. 731, 741, Judge Fauntleroy re-enforces this expression of opinion 
by adopting it in that case, where also it may be said not to have been 
necessary to the decision of the controversy there considered. It is, 
however, embodied in the syllabus of the reporter; and it is cited with 
approval by Barton in his Law Practice, Vol. 1, p. 93; 4 Minor's 
Insts. 652 (1st edition), in enumerating pleas which confess and avoid 
the plaintiff's case, gives, by way of illustration, Payment; Set-off; 
Special plea in the. nature of a plea of set-off; Statute of limitations; 
Release; Accord and satisfaction; Gaming; Usury; Infancy; Coverture 
of a female at the time of the contract; and in discussing the plea of 
statute of limitations, at page 667, the author says that the plea of 
statute of limitations is one of the few defenses which cannot be given 
in evidence under the general issue of nil debet and non-assumpsit. It 
must always be pleaded specially by the defendant; and at the foot of 
the same page he says: "This plea being by way of confession and 
avoidance, it, of course, admits the cause of action stated in the 
declaration to have been originally valid," citing lirockenbrough v. 
Hockley, 6 Call, 51. Starkie on Evidence and Grcenleaf on Evidence 
state the law to be, that the burden of proof is upon the plaintiff to 
show both a cause of action and the suing out of process within the 
period mentioned in the statute. 2 Greenleaf on Evidence, sec. 431. 
In the note to that section, however, it is stated that ' ' probably the 
better rule is to regard the statute as a defense which must be set up 
by plea, and that the burden of proof is on the defendant to estab- 
lish this plea. This he may, of course, do by using the allegations of 
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the complainant as admissions of the plaintiff, and the burden of the 
evidence •will then be shifted, to show some exception." For the law 
as stated in this note many decisions from courts of the highest re- 
spectability are cited. In 13 Am. & Eng. Ency. of Law, page 771, 
it is said that there is a great conflict of authority upon this point, and 
many decisions are given in support of both views of the subject. It 
is believed that in this State the practice has been almost uniformly to 
hold the burden of proof as resting on the party relying upon the 
statute. If the burden be upon the plaintiff to show both a cause of 
action and the time when it accrued, it is difficult to perceive why the 
defense of the statute of limitations could not be made under the gen- 
eral issue of nil debet or of non-assumpsit. If it be a plea by way of 
confession and avoidance, and if it be necessary that it should be 
pleaded specially by him who relies upon it, then the conclusion, as 
stated by Judge Carr, in Wilkinson v.-Holloway, supra, would seem to 
follow necessarily "that it behooves the pleader of the statute to make 
out a case to which it clearly applies." We think, therefore, that the 
court did not err in refusing upon this ground to set aside the verdict 
of the jury. 

Upon the whole case, we are of opinion that there was no error com- 
mitted by the Circuit Court; that the proof was sufficient to warrant 
the verdict of the jury; that the instructions given were right and 
proper; and that the judgment of the Circuit Court must be affirmed. 

Affirmed. 

BY ASSOCIATE EDITOE.— With regard to the burden of proof on a plea of 
the statute of limitations, there is, as stated by the Court in the above opinion, 
great conflict of authority. The older cases lay down the rule that the burden is 
on the plaintiff to show that his claim arose during the statutory period, and this 
on the ground that he holds the affirmative of the issue. In Bodenham v. Hill, 
7 M. & W. 274, it was held that in an action of assumpsit a plea of the statute of 
limitations, being negative in form, need not conclude with a verification ; and 
Parke, B. ( " perhaps the greatest master in the mysteries of the science of plead- 
ing since it began " ) said : " I think the good sense of the matter is, that a party 
should not be required to verify that which it does not lie upon him to prove." 
And that the burden of proof is on the plaintiff, see Hurst v. Parker, 1 B. & Aid. 
92; Wilby v. Herman, 2 Cr. & Mees. 657 ; Taylor v. Spears, 1 English (Ark.) 381 
(44 Am. Dec. 519) ; Pond v. Gibson, 5 Allen (Mass.) 19 (81 Am. Dec. 724). 

On the other hand, it was admitted by Parke, B. in Bodenham v. Hill, supra, that 
" the general practice has undoubtedly been to conclude these pleas [i. e., of the 
statute of limitations] with a verification ;" and in the course of the argument he 
had interposed with the remark, " A plea of the statute of limitations is not sim- 
ply a negative plea ; it is in confession and avoidance." And it seems clearly erro- 
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neous to say, as was done in Hurst v. Parker, supra, that the burden of proof is on 
the plaintiff because, by the form of the pleading, " the affirmative of the issue is 
on him ;" since it is no part of the plaintiff's case to allege that his action is not 
barred by lapse of time (Chiles v. Brake, 2 Mete. (Ky.) 146 (74 Am. Dec. 406); 
Backus v. Clark, 1 Kansas, 303 (83 Am. Dec. 437); and so, when the defendant 
affirms, in effect, that the cause of action is barred, this is an affirmative plea of 
new matter, which the plaintiff by his implication denies, so that in reality the 
affirmative of the issue is on the defendant. 

The source of confusion is in the fact that the plea of the statute of limitations 
(in violation, it would seem, of the rule forbidding a negative pregnant) is couched 
in the negative, — " did not undertake or promise within — years," &c. — so that the 
plaintiff's traverse being opposed to a precedent negative allegation, is in the 
affirmative.-^Stephens on Pleading (Tyler's Ed. p. 167). In fact the rule that 
the burden of proof is on him who has the affirmative of the issue is misleading; 
for, as Greenleaf shows (on Evi., \ 74), "in many cases the party, by making a 
slight change in his pleading, may give the issue a negative or affirmative form at 
his pleasure;" and he declares that "regard is to be had to the substance and 
effect of the issue, rather than to the form of it." The true statement of the rule 
is that the burden of proof is on him who affirms, not on him who denies — ei incum- 
bit probalio qui dicit non qui negat — and one can affirm a negative, as the foundation 
of his claim or defense, and then, as Greenleaf also demonstrates, the burden of 
proof of such negative rests upon him who affirms it. He instances the action for 
malicious prosecution, when the plaintiff must allege and prove both the presence 
of malice on the part of defendant and the absence of probable cause, and says : 
" Here the want of probable cause must be made out by the plaintiff by some 
affirmative proof, though the proposition be negative in its terms." And if the 
plea of the statute of limitations had assumed this form, " the cause of action ac- 
crued more than — years," &c, instead of " did not accrue within — years," &c., 
it is probable that no one would have thought of its being other than an affirma- 
tive plea by way of confession and avoidance. The substance of the plea in both 
forms is that the defendant affirms that the plaintiff's remedy is barred by lapse 
of time ; and so affirming, he should bear the burden of proving. 

In Langdell's Summary of Equity Pleading (sec. 113, 2d ed.) the true princi- 
ple is thus laid down : " In actions upon contract or upon tort, the plaintiff has 
the burden of proving only that he once had a cause of action against the de- 
fendant, not that it continued to exist when he brought his action ; and the de- 
fendant always has the burden of proving that a cause of action which once 
existed exists no longer. The reason is that a cause of action does not die a 
natural death ; once created, it continues to exist until some event happens 
which has the power and the effect of destroying it. Hence, when a cause of 
action is proved once to have existed, the court must treat it as still existing until 
the contrary appears. De non apparentibus el non existcntibus eadem est ratio." 

In 81 Am. Dec. 725, there is a note discussing the " Burden of Proof on Plea 
of the Statute of Limitations ; " and, after stating the conflicting decisions, the 
writer thus.concludes : "The more reasonable rule would seem to be that which 
requires the defendant to first establish his plea that the action is barred, in what- 
ever manner he may, before calling upon the plaintiff to prove that the action is 
not barred." And it would certainly be unjust that the law should, in effect, 
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presume all claims barred, on a plea of the statute of limitations, until the con- 
trary appears ; and thus enable, e. jr., the buyer of goods to avoid payment by 
giving him the benefit of a doubt as to the precise time of purchase, when it 
would seem plain upon principle that he should render an equivalent for what he 
has bought and enjoyed unless able to show cause to the contrary. C. A. G. 



Filler v. Tyler.* 

Virginia Court of Appeals : At Wytheville. 
(June 13, 1895.) 
Absent: Keith, P.f 

1. Court op Appeals — Jurisdiction — assignment — presumption of good faith. Where 

appellant is the owner of two judgments sought to be enforced which aggre- 
gate more than $500, but each of which is less than that sum, the Court of 
Appeals has jurisdiction of the appeal. If one of the judgments was ac- 
quired after suit brought by assignment, which purports on its face to be for 
value, it must be presumed to have been made in good faith until the con- 
trary is made to appear. 

2. Equity Jurisdiction — Injunction — adequate remedy at laiv — separate estates. 

The equitable separate estate of a married woman is the creature of a court 
of equity, and, notwithstanding the provision of Section 2999 of the Code, an 
injunction will always be granted when necessary to protect, aid or enforce 
any equitable estate or interest which she may have. Courts of equity hav- 
ing once acquired jurisdiction never lose it because jurisdiction of the same 
matters is given to courts of law, unless the statute conferring such jurisdic- 
tion uses prohibitory or restrictive words. 

3. Equity Pleading — Allegations and proof — settlement by husband — consideration. 

Although a bill by a wife to sustain and enforce a settlement made upon her 
by her husband is based chiefly on the agreement between them, setting forth 
the consideration for the settlement, and there is no proof of the agreement, 
yet if the facts which show that she was the surety of her husband are fully 
stated in the bill, and it is distinctly alleged that she was such surety, and 
she asks for all the protection to which she is entitled as such surety, this is 
sufficient to warrant the court in granting to her such relief as she is entitled 
to by reason of her suretyship. 

4. Husband and Wipe — Conveyance of wife's land — presumption — principal and 

surety. Where a wife unites with her husband in conveying her maiden lands 
absolutely, the presumption is that she gives to her husband all her interest 
therein. But if such conveyance is not absolute, but in trust to secure the 
individual debts of her husband, then the wife becomes the surety of her 
husband, and, in the absence of any agreement to the contrary, is entitled to 
all the rights of a surety. 

* Reported by M. P. Burks, State Reporter. 
tJndge Keith decided the case in the Circuit Court. 



